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Court of Appeals of the District of Columbia. 


No. 3832. 

William H. Spignul, Appellant, 

vs. 

William C. Blundon et al. 


Supreme Court of the District of Columbia. 

In Equity. 

No. 39992. 


William H. Spignul, Plaintiff, 
vs. 

William C. Blundon, Harry B. Wilson, Azrael Furr, Charles 

Kreig, Ono M. Healy, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint . 

Filed April 7,1922. 

In the Supreme Court of the District of Columbia, Holdine an 

Equity Court. 

Equity. No. 39992. 


William H. Spignul, Plaintiff, 
vs. 

William C. Blundon, Harry B. Wilson, Azrael Furr, Charles 

Kreig, Ono M. Healy, Defendants. 


To the Honorable Supreme Court of the District of Columbia: 

Your plaintiff represents as follows : 
nJf’JTw i? e , 18 8 citizen of the United States, a resident of the 

inafterset bnDgS this suit in his own ri 8 ht > 88 here- 
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2. That the defendants, William C. Blundon, Harry B. Wilson 

th^Unif^d^t^! 181 ^ ^ vf G1 ? ai i d ? n ° M Heal y» are a11 citizens of 
n^Vn 1 ^- S teS; • r f; den 1 ts of the District of Columbia, and are 
SU o “ flM " own n sht as hereinafter set forth 

d. That on, prior to the 21st day of February A D 1922 anrl 
at the present time the plaintiff was and is engaged in the S 

y* e J J ff” fS H 1 \ lhe district of Columbia, trading solely by the 
style of Win H. Spignul Real Estate Company, in the business of 

re & sen inf ^ f*** 6 f ° r ° Wnars ’ Pouring purchasers therefor, rep¬ 
resenting purchasers in securing for them the contracts to purchase 

real estate, renting of real estate and other matters connected 
* with the said business. 

/ iq That °? ^ lst da y °f February, A. D. 1922 and 
tor 18 months continuously prior thereto the said defendant Wil- 

eild 1 wT Und °u was and had been a salesman in the offices of the 
said William H. Spignul Real Estate Company, under contract 
verbal with the plaintiff that the said William C. Blundon should 
employ his whole time solely in the advancement of the sales de- 

P m lntlff ' S Ar d t i usiness > make sale of real estate 
listed in the said offices and listed with the said William C Blun¬ 
don, procure purcnasers for the said real estate and to secure for 
prospective purchasers the sale to them of real estate which they 

f^ lr ^d to w n rChaS r°Ri 0th T wiS j’ not ,isted in the said offices - Th at 
the said William C. Blundon during said time was to receive one- 

hv th°/ -S “mmissions on a11 such sales and purchases so made 
bj the said defendant W illiam C. Blundon, and the said plaintiff 

beTween'th 1 ; 6 h ? lf ‘ he «? f - That ^"g said relationship 

between the plaintiff and the defendant Blundon, a contract was 

entered into between them, dated the 27th day of June A. D. 1921 

a true copy of which is hereto attached, marked “Plaintiff’s Exhibit 

the rL l L P i ray f d ii 0 oo e -n ea ? “ S a , part hereof - That commissions to 

*1 oonnnr f tn 192 k° have k een a PP Iied on account of the 
$1,000.00 set forth as above in said contract. 

A Jf m I ha *i?i n °J about the 15th day of February A. D. 1922, the 

hlS emplo ‘ Vment as desman in the offices 
of the said plaintiff, did secure the purchase or sale of premises 

nown as Ijot 41 in Square 106 improved by premises 1800 K 

Street, N W. in the District of Columbia, for the sale 

nnm of Three Hlin dred and Fifty Thousand Dollars ($350 - 

Jol _ • °Jr )f l he p aid property having been theretofore listed for 

!f CeS 0 1 the sai i plaintiff - Th * t the commissions on 
said sale at the regular rate therefor would be $10,500.00 of which 

dPfcnAm^Wll^" 0 r l I? 6 ® 1 / WOuld be entitled ‘o one-third, the 
defendant William C. Blundon to one-third, and the plaintiff to 

one-third That from plaintiff’s third there would be deducted the 

baiance of said One Thousand Dollars, mentioned in the said 

Exhibit A, to be paid to the defendant William C Blundon That 

the defendant Harry B. Wilson is the owner and selle of the afore 

said real estate known as 1800 K Street and the defendant AraS 

Furr is the purchaser under said contract of sale. That said con- 
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tract of sale is to be consummated (so plaintiff is informed and be¬ 
lieves and so believing avers) on or about the 15th day of April 
A. D. 1922. That plaintiff is advised, informed and believes, and 
so believing avers, that as payment in whole or in part of com¬ 
missions on account of the sale of Lot 41 in Square 1006 the said 
defendants William C. Blundon and Ono M. Healy are to receive 
from the defendant Azrael Furr, the present owner thereof, two 
houses in the District of Columbia, namely, Lot H in Square 791 

1 J?| >r< ? Ved by P remises No - 321 C Street, S. E., and Lot 36 in Square 
076, improved by premises No. 667 South Carolina Avenue, S. E. 
in the District of Columbia, and other things of value or cash/ That 
the plaintiff is further informed and believes that the said defend- 
ants, Blundon and Healy, have negotiated with the defendant 
Charles Kreig to purchase said Lot H in Square 791, one of the 
parcels to be transferred to them as commissions, but the terms 
of sale and contract are not in possession of the plaintiff 
4 and are unknown to him but known to the defendants. 

That the contract of sale of the said Lot 41 in Square 106 is 
also unknown to plaintiff in its entirety and other than as herein¬ 
before set forth. 

6. That the defendant, William C. Blundon, has declared his in¬ 
tention including an interest in said Lot H in Square 791 and said 
Lot 36 in Square 876, but on the contrary has expressly declared 
his intention of depriving the plaintiff of the same, and to transfer 
said lots aforesaid to purchasers from him without the assent of 
plaintiff, yhat the defendant left the employ of the plaintiff on 
or about the 21st day of February,A. D. 1922. 

7. That plaintiff files this bill in equity to obtain his just share 
of the said commissions in the said sale and purchase of Lot 41 in 
Square 106 as aforesaid, including his interest in the real estate, 
forming part of said commissions, namely, Lot H in Square 791 
and Lot 36 in Square 8/6, and to follow the said last two named 
properties and the proceeds of sale therefrom into whosoever hands 
they may pass. 

8. That on February 21, 1922, and for six months or more prior 
thereto the said defendant, Oho M. Healy w T as under verbal contract 
with the plaintiff that as to any purchaser procured for any property 
in the offices of the said William H. Spignul Real Estate Company, 
including therein Lot 41 in Square 106, the said defendant was to 
receive one-third of the commissions of said sale and sales, William 
. Spignul one-third and defendant William C. Blundon one-third 
including any sales by said Blundon with her while he was so in 

the office of the said William Spignul, aforesaid. 

9. That each and all of the said defendants be required 
to answer the following interrogatories, under Rule 58 of the 
Supreme Court of the District of Columbia: 

A. Answer giving a complete copy of the contract of sale of Lot 
41 Square 106 set forth in the original bill from Harry B Wilson 
to Azrael Furr defendants. 

complete discovery as to what the commission is on the 
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‘ d CmtT ^’ when the said contract is to 
estate agente^kf wharamcnin^^nd^Jheth^in' awlf or^property* 2 

" d te - '™» »«“a d 

a £- That ‘ he defendants, William C. Blundon and Ono M Healv 

thsm f T ful ‘y j whe ‘ her an y contract has been made for the sale bv 
*£? ? f p L , ot H in Square 791 and Lot 36 in Square 876 in the DiZ 
ict of Columbia, to whom, at what price terms and when to be con 

“answer" * C ° W ° f the Said contract to be filed with 

Wherefore, and because the plaintiff has no adequate and com 

Pl JW m Tw at k "i ° f 3aV f 111 e 9 uit y, th e plaintiff prays: 

C Rlnnd J^ a w a Sub r^, be lssued against the defendants William 

M Healv ^ arry B - Wdl Tv Azrael Furr > Charles Kreig and On™ 
M. Healy, requiring each of them to answer fully the oneinal bill 

cause. mP amt and mterr0gat0nes addressed against them*! this 

Second. That the Court by final decree find the amount and the 
interest or interests in the real estate described that is payable 
6 to said plaintiff (less $807.50, as set forth in the said bill of 

Third ^ I That n t t he a r d C T pe ' th . e defendants to abide by said decree. 
l turd, lhat the Court by its decree follow the said funds and in- 

terest or interests in the real estate due to the plaintiff into the monev 

and real estate conveyed over and paid or to be conveyed and paid as 

commissions in the said sale and declare a lien in favor of the P plain- 

our the. that an injunction may issue pendente lite and Deroetn- 
aily thereafter restraining the defendants and each of them from 

conve y in g Lot H in Square 791 and Lot 36 in Square 
deed. Wlth ° Ut ^ COnsent of P laintiff and without his joining in said 

And for such other and further relief as the nature of the 
ase may require and to the Court seem meet and proper. 

CHAS. S. SHREVE WILLIAM H. SPIGNUL. 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

first duly sworn deposes and says that 
° reg01 ? g biI1 of ^mplaint by him subscribed and 

set forth to S ST* 6 matterS and statements of fac ‘ as therein. 

WILLIAM H. SPIGNUL. 

Subscribed and sworn to before me this 6th day of April, 1922. 

1 H. P. KIMBALL, 

My Commission expires June 13, 192-. Notar y Public, D. C. 
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^ Plaintiff's Exhibit A. 

disagreement entered into this 27th day of June, 1921 between 

mHv of tfc ° f the ., fil ? t Pf* and William C. Blundon, 

P e part, in and for the consideration of $1 000 00 

$? dto ® a , ld '' m - H Spignul, party of the first part by the said 
IV dliam C. Blundon, party of the second part. Said party of the first 

rnksiofo? 25? ay 10 the j ai t party of , tl i? ^nd part an extra com- 
mi.sion of 2o% over and above one-half of the commission as Der 

erbal agreement between said parties until the sum of $1 000 00 
has been paid to the said party of the second part in any deals con 
summated from this date through the Wm. H. Spignul Real Estate 
Company by the party of the second part. It is further agreed and 
understood that should the party of the first part have rontrol of 
e Preston Apartment House to collect the rents, the said William 
C. Blundon is entitled to one-half of the rent commissions until he 
has received the sum of $1,000.00. 

Signed and sealed this 27th day of June, 1921. 

{Igij william h. spignul. 


WILLIAM C. BLUNDON. 


In the presence of: 

MARGARET A. POLLITT. 
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Motion of William C. Blundon to Dismiss. 
Filed April 10, 1922. 


Comes now the defendant, William C. Blundon, by his attorneys 

,he m ° ! >■•»» 

2. Said bill does not set forth a case for equitable relief 

•J. And for other grounds apparent upon the face of said bill. 

NEWMYER & KING, 
Attorneys for Defendant. 

To Messrs. Shreve & Merillat, 

Attorneys for plaintiff: 

Take notice that the foregoing motion will be called for hearing 

before Mr. Justice Hoehling Thursday next, April 13, 1922 at 
10 o clock, a. m. * 

NEWMYER & KING, 
Attorneys for Defendant . 
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Motion of Harry B. Wilson et al. to Dismiss. 
Filed April 13, 1922. 


Com V‘ 0 X th L® defendailts > Harry B. Wilson, Azrael Furr, and 
Charles Kreig, and each of them, by their attorneys and 

9 separately move the Court to dismiss the Bill of Complaint 

1 e fi i d u h n re ! n agalnst each of them - u Pon the following grounds 

of fact sufficfit - 

2. Said Bill does not set forth a case for equitable relief. 
a. And tor other grounds apparent upon the face of said Bill 

NEWMYER & KING, 
Attorneys for Defendants. 

To Messrs. Shreve & Merillat, 

Attorneys for Plaintiff: 

l,ie e r tlC i e ‘! ,at u® Agoing motion will be called for hearing 
o’clock, a m H ° ehhng Thursday next, April 13th, at if 

NEWMYER & KING, 
Attorneys for Defendants. 

Motion of Ono M. Mealy to Dismiss. 

Filed April 13, 1922. 


Comes now the defendant, Ono M. Healy, by her attorneys and 

™ ,h * ■»" •' «>*.». «i.d i, .rZ\£l 

2. Said Bill does not set forth a case for equitable relief 
10 Bill d <0r ° ther grounds a PP ar ent upon the face of said 

ROGER J. WHITEFORD 
N. 

To Messrs. Shreve and Merillat, A f ° T De f endant - 

Attorneys for Plaintiff: 

Take notice that the foregoing motion will be called for hearing 
10o’clwk a J m tlCe H ° eh lng Thurs day next, April 13th, 1922, at 

ROGER J. WHITEFORD 
N., 

Attorney for Defendant. 
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Stipulation. 

Filed April 19, 1922. 

* * * * * * * 

It is hereby stipulated and agreed by and between William C. 
Blundon and Ono M. Healy on the one part and William H. 
Spignul on the other part, signing this agreement by their respective 
attorneys, that the sum of thirty-five hundred dollars ($3,500) being 
part of the commission from the proceeds of the sale of Lot H in 
Square 791, improved by premises 321 G Street, S. E., and lot 36 in 
square 876 improved by premises 667 S. Carolina Avenue, S. E., in 
the District of Columbia, shall be placed in escrow with the District 
Title Insurance Company, a corporation of the District of Columbia, 
as trustee, to await the outcome, and to be distributed and abide any 
final decree in the above entitled cause, to be paid over by said trustee 
in accordance with this stipulation, the parties hereto hereby re¬ 
leasing Harry B. Wilson and Azrael Furr and Charles 
11 Kreig, from any financial liability in the above entitled 
cause. 

It is further agreed that this stipulation shall not alter or change 
the rights of the parties on either side in the above-entitled cause, 
and is without prejudice to the rights of any party to this litigation. 

It is further agreed that in the event the amount recovered by 
William H. Spignul, the plaintiff, shall exceed the sum of $3,500 
deposited as aforesaid, that this agreement is without prejudice to his 
right or claim in said amount over and above said sum of Thirty- 
five hundred ($3,500) Dollars, which he may be entitled to receive 
in said litigation from the defendants William G. Blundon and Ono 
M. Healy. 

It is further stipulated and agreed that in consideration of this 
agreement the parties hereto will and do hereby release any lis 
pendens of claim they have against any of the real estate described 
in the Bill of Complaint in the above-entitled cause; the money 
herein provided for to stand in the place and stead of any interest 
in the real estate referred to. 

In witness whereof the parties hereunto affix their signatures this 
14 day of April, 1922. 

A. L. NEWMYER, 

A tty. for Win. C. Blundon. 
ROGER J. WHITEFORD, 

N., 

Atty. for Ono Healy. 
CHAS. S. SHREVE, 

CHAS. H. MERILLAT, 

Attys. for Wm. H. Spignul. 
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We hereby agree to disburse the monev referrpH fn in u 

» ss: •sSTAg&f&rft 

^ ch.„ a s. sh«v. ohicff »&? 

THEDISTRICT title insur- 

ANCE CO., 

TH a E N W INGT0N title insur - 

By A. H. LAWSON, 

Secy. 

Memorandum, of Justice Hoehling. 

Filed May 1, 1922. 


1800 K Pl ct ln ^thi^TV V* 1 ! r6al e u tate broker - alleges that property No 
♦W ~r * • h . Dlstne , t ' was heretofore listed in his office for sale : 

aSs Blundon°and Hf ati ° nS / Xi l ted him and the defend- 

2j« j . “ Hea] y> under the terms whereof the plaintiff and 

said defendants were entitled to receive commission^ on C " inclnd 

lhat l e fe P nT^ y p1 eSCr , ibed V in the P ro P or tion of onedhW to “S' 

t m t defendant, Blundon, has secured the purchase or sale J th* 

ST* descr * bed > at the price of $350,000, the commissions 

his om ttod »har! 8 t U ‘h r8t k- W ° Uld be • $10 > 500 - Plaintiff concedes 
f • j i i be subject to a charge in the sum nf $807 ^n 

forindebtedness owed by him to defendant® Blundon $ ^ 

• i 1 proceeds to allege that the commissions on the sale nf 
sa,d property are to be paid by the purchased to the defendant/ 
Wundon end Healy, in the form of two houses in this District, No’ 
f/,1 0 »• E -> and 5 67 South Carolina Ave., S. E. “and other 

nRS 321 C^t °S °F h ’” aW ! that ° ne of said houses, namely, No. 

.IS »d tf,”CTag Bl, '" d “ 

and TTp«l^ la v tlff n has 5“^? defendants to the bill not only Blundon 
ealy, his alleged debtors, as above, but, also the seller and 
purchaser, respectively, of property No. 1800 K St N W and also 

’"° pa " a 10 r,pre “ t *"" °< ,h « '«“■ 

^* a ’ n,1 8’ seeks to impress the commissions arising from the sale 
and purchase of No. 1800 K St., N. W. whether in the !1 

property or money with a trust or lien in’ his favor; the interest of 
Plaintiff therein to be decreed to him accordingly. 

lotions to dismiss have been filed on behalf of the several do 
fencknts, the grounds of each thereof being thus stated: ^ d 

title th“J.affitiff to the Xf a ;raS ati0nS ° f ^ SUfflcien ‘ en ’ 

2. Said bill does not set forth a case for equitable relief. 

And for other grounds apparent upon the face of said bill. 
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The court has carefully considered the several allegations con- 
tamed m the complaint, as well the oral arguments of counsel for the 
respective parties and the authorities submitted, and has reached the 
conclusion that the bill of complaint herein does not state a case for 
equitable relief; and, accordingly, that the motions to dismiss should 
be severally granted: De Winter v. Thomas, (34 App. D. C . 80) • 
Grant v Giuffrida, (50 id. 28); Buzard v. Houston, (119 U. S. 

347); Curnden v. Middleton, (232 id. 633). 

14 If there be facts other than, or in addition to, those stated 

in the complaint which plaintiff conceives would or might 
result m presenting a case cognizable in equity, application may be 
made to amend the bill; or if so advised, plaintiff may apply for 
leave to transfer the case, as against the defendants, Blundon and 
Healy, to the law side of the court; or plaintiff may elect to stand 
on his complaint, and submit to decree dismissing his bill for want 
of jurisdiction, and without prejudice to an action at law. 

Appropriate order or decree, as the case may be, may be prepared 
by counsel and submitted, upon notice. 


May 1, 1922. 


A. A. HOEHLING, 

Justice. 


Motion for Leave to File Amended Bill. 

Filed May 11, 1922. 

******* 

Comes now the plaintiff, by his attorneys, and moves the Court 
for leave to file an amended bill of complaint in this cause, and sub¬ 
mits herewith the said amended bill for which leave to file is re¬ 
quested. 

C. H. MERILLAT, 

CHAS. S. SHREVE, 
Attorneys for Plaintiff. 

District of Columbia, To wit: 

William H. Spignul, the above named plaintiff, being first duly 
sworn on oath deposes and says that at the time of filing the 
lo original bill in this cause, owing to pending matters therein 
alleged being ready for consummation it was necessary to 
draft the said bill hurriedly in the light of facts then in my knowl¬ 
edge; that I am credibly informed and believe and being so in¬ 
formed and so believing aver that at the hearing of the motion to 
dismiss the said bill my counsel suggested to the Court that I would 
probably have to file an amended bill, I further say that since filing 
the said bill I have learned that the total commissions in the said 
case were the two houses therein set forth as commissions, and that 
I desire to file such amended bill as hereinabove prayed. 

WILLIAM H. SPIGNUL. 
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Subscribed and sworn to before me this 11th day of May 1922 
lSEAI "J W. A. SEEBOLD, 

To Alvin L. Newmyer, Esq., **** PMk ’ D 

Att’y for William C. Blundon and 
Charles Kreig: 

Roger J. Whiteford, Esq., 

Att’y for Ono M. Healy: 

Fwfi* A" D ,l W teW ” < * ion ’ ffl '« h ““« 

CHAS. H. MERILLAT, 
CHAS. S. SHREVE, 

A ttorneys for Plaintiff. 

16 Amended Bill of Complaint. 

Filed May 11, 1922. 

* * * * * * * 

Now comes the plaintiff and by leave of court first had and ob- 
tamed files this, his amended bill of complaint. 

To the Supreme Court of the District of Columbia: 

Plaintiff represents as follows: 

dent “ ? ci ‘ izen of the United States and a resi- 

dent of the District of Columbia, and brings this suit in his own 
right, as hereinafter set forth. 

2 .That the defendants, William C. Blundon, Ono M. Healv and 

th h e pT al L Cltlze “ s of the United States and residents of 

after set forth C ° Umbla ’ and are sued ln their own right as herein- 

3 That on and prior to the 21st day of February A. D. 1922 and 
at the present time, the plaintiff was and is engaged in the real estate 
business ,n the District of Columbia, trading solely by the style of 

beimr the R< f E f ate Conl P an y, the business of plaintiff 

«! 2 SfltHSL"* 1 " nJ0,h ” 

4. That on the 21st day of February A. D. 1922 and for some 
01 “??® continuously prior thereto the said defendant William C 
Blundon was and had been a salesman in the offices of the said 

"with th PlgI ? U - pff 8 *. Est l te c ?mpany, under contract verbal 
with the plaintiff that the said William C. Blundon should 

17 employ his whole time solely in the advancement of the 
sales department of the plaintiff’s said business make sale of 
real estate listed in the said offices and listed with the’ said William 
^®‘" ndon - Procure purchasers for the said real estate and also where 
persons desired to buy real estate to obtain from them the real Itate 
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rS th r y , des . ired *° purchase or otherwise, whether the same was 
m the office of the plaintiff or not. That the said 
William (X Blundon during said time was to receive one-half of the 

r =° n a i t T IeS a j d purchases so made by the said defend- 
f h n l B und0n ’. and *5.5“? plamtiflF was to receive the other half 
thereof, except as modified to the extent that in any sales or pur¬ 
chases it might be necessary to admit the defendant Ono M. Healy 

fenda^Mll the , rein ,. That the defendant, Ono M. Healy unlike dl 
.® lundon dld not have a desk in plaintiff’s office, but at the 
time of the occurrences hereinafter referred to was under a verbal 

“ Ual “' ran « emen , t with ‘he plaintiff and defendant Blundon, 
whereby as to any real estate which might be sold or purchased 

fendant 1 rT *f orta , ln co “j u 1 n J c ‘ ion with either the plaintiff or de¬ 
fendant Blundon, there should be divided into three parts the com¬ 
missions. emoluments and profits therefrom during said time one 

don or , thlrd “ *9 f° to plaintiff, one-third to defendant Blun- 

whether tTf ^ d ? fe . ndant Healy, such division to be so made 
whether the said commissions, emoluments or profits aforesaid came 

from the purchaser or seller of said real estate. 

.i ', ,.V w hde so acting under the said arrangement and contracts 
the defendants Blundon and Healy, unknown to plaintiff and keep- 

18 Ih? i xfh j me VST ^ rom plamthf, did procure on or about 
e 15th day of February 1922 a sale and purchase of prem- 

isoo i.-'V hnown as lot 41 in Square 106 improved by premises 

bimL .I ’-,, ' 7’ “ the Ci ‘y of Washington, District of Co- 
'‘V ’,':, 16 ^ ld sale and purchase being as stated negotiated and 
made while said Blundon was so in the employ of the said plaintiff 

pontiff «nd 1 W Un i d0n and Heal / were under ‘he said contract with 
plaintiff and before termination of any such contract. That the pur- 

one Se Ha°rrv a B ^vn'snf T °"f F , Urr and the seller of eame 

Harry B Wilson and said sale has been consummated bv the 

passage of title between seller and purchaser. That under the ar 

rangement whereby said sale was negotiated it was agreed that the 

nronTft 0 ” °*u 3molu, ? ents ‘he agents making the deal should 

District o7cotm P wf T T? shou [ d consist of two houses in the 
istriet of Columbia subject to such encumbrances as might be 

Sred°32i n c m s rae^ 0t ^ qUai ? T 791 V proved b y P^mises num- 
nered 321 C Street, southeast, and Lot 36 in Square 876 improved 

by premises numbered 667 South Carolina Avenue southeast ai^d 

t e defeiffiants Blundon and Healy with intent to deprive plaintiff 

of his share or interest in said premises agreed to divide the same 

between themselves equally to the entire exclusion of plaintiff from 

any share therein. That having procured the agreement of sale 

f the apartment house at 1800 K Street the defendants immediately 

proceeded to endeavor to effect a sale of the two parcels of real estate 

above described to be conveyed to them or as they might dirS ^ 

commissions, and, as plaintiff is informed and believes, have neJotb 

ated a sale of one of said parcels, namely, Lot H in Square 791 t<f the 

efendant Charles Kreig, but at what price or on what terms 

to nbdnitff h° wbat encumbran ces or conditions is unknown 
to plaintiff but is known to all the defendants. That the 
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defendants have denied that plaintiff is entitled to any interest of 

f ln ^aforesaid premises, Lot H in Square 
791 and Lot 36 in Square 876, or the proceeds or avails thereof and 
have announced their purpose and intention to handle, deal with 
encumber and sell said two aforesaid lots and the houses with which 

therd“of^ainHff° V fr ° m C ° ntro1 ° Ver ’ in ' erest or r, « ht 

6. That while the arrangement between plaintiff and defendant 

m ri en f ra as , herelnbefore set for th the same was sub- 
ject to the modification that in any accounting between them of 

commissions earned subsequent to June 27 1921 the nlointiff 

should allow to defendant Bludon on account of certain b“ 

the^mof^l^ftftft fin a or date extra commissions until 

the sum of $1,000.00 as additional commissions was made up to said 

Blundon, the said arrangement being evidenced by a contract be¬ 
tween them as follows: 1 

w3 h H a ! reeme , nt e " tered i ? to l his 27th dfl y of June, 1921 between 
nlw' H f ,v P ' gnU ’ °- the fir?t P art > and William C. Blundon 

party of the second part, in and for the consideration of $1,000 00 

paid to the said ffm. H. Spignul, party of the first part, by the said 
William C. Blundon, party of the second part. Said party of the 
first part agrees to pay to the said party of the second part an extra 
commission of 25% over and above one-half of the commission as 
per verbal agreement between said parties until the sum of $1,000.00 
has been paid to the said party of the second part in anv deals con¬ 
summated from this date through the Wm. if. Spignul Real Estate 
Company by the party of the second part. It is further agreed 

:? h“ n p d r e r°i th w sh Tu the party of the first part have control 

?! ,,f P e " ton Apartment House to collect the rents, the said William 
C. Blundon is entitled to one-half of the rent commissions until he 
has received the sum of $1,000.00. 

20 “Signed and sealed this 27th day of June, 1921 

Sgnd.) WILLIAM H. SPIGNUL. 

(Sgnd.) WILLIAM C. BLUNDON.” 

“In the presence of 

MARGARET A. POLLITT. 

That plaintiff has already paid to defendant Blundon on account 
and , u " der said contract the sum of $192.50 and is willing in any 

plaintiff her C em r in n th'e 

bXn^^ commiLions ofZ 

7. That plaintiff files this, his bill in equity, to obtain a discovery 
from and an accounting of the defendants Blundon and Healy and 
his just interest, which he claims in the premises hereinbefore de¬ 
scribed, namely, Lot H m Square 791 and Lot 36 in Square 876 and 
to enjoin pending this suit and perpetually thereafter the three de 
fendants named from alienating or encumbering said Lot H in 
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SdTintagis^di^Eir 

decreed a one-third o™. f “? d m , order . t0 ha '’e plaintiff 

just encumbrances thereon and hi oTdeJ°to WloTplaintj^ ‘° t “? 

thereof hands Said P remises «r the proceeds 

*£& 

21 sarrtna iii asss 

with their answer conl P lete ®°Py of the said contract be filed 

ttErr=r? s»p^v” j - 

c. <W~d.»to William 

each of them to answer fullv this bill of In^’ 1 re . < l 1 J irin f them and 

“« *M~»1 agmn» thSi?Sfa b, H“ mpl “ M “ d m,,n V 

22 ^uy awiiii cm'umbraiw-Bs thereon and subject to the pavment 
y F P r n defendant B ! undon of the sum of $807 5™ 

tiff and th^ defendlits “ aCCOuntln g ma y be ordered between plain- 

seeSmeefi pJope? ^ and relief as to the Court may 

WILLIAM H. SPIGNUL, 

CHAS. H. MERILLAT Plaintiff. 

CHAS. S. SHREVE, ’ 

Attorneys for Plaintiff. 
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District of Columbia, ss: 

he^has'read^the^M-egoiifg'amended'bni 8 ^ 01 ^^ that 

knows the contents thereof Tnd th„t b n by h/m auhscribed, ‘hat he 
and statements of ^hlfn^in^d SftET" ^ “ 

WILLIAM H. SPIGNUL. 

“f and SWOrn *° before me this llth day of May, 1922 

LSEAL J W. a. seebold, ■ 

Notary Public, D. C. 
h iat of Justice Hoehling. 


Leave to file granted. 


Stipulation. 


A. A. HOEHLING, 

J usticc. 


Filed May 12, 1922. 


It is hereby stipulated by and between the parties to the „U,„ 
entitled cause that the motions to dismiss the original >,;n abo '° 
plaint filed herein shall be considered treaTefbv the Go,,H° m ' 

h ll C l th he T en . ded bil1 and ‘ hat the Court may act on the amended 
bill with said motions to dismiss as entered thereto. 

CHAS S. SHREVE 
C. H. MERILLAT, 

Attorneys for the Plaintiff. 

R. J. WHITEFORD, U 

Attorney for Defendant Healv. 

... ' r. NEWMEYER & KING, V 

Attorneys for Defendants Blundon and Kreig. 

Decree. 

Filed May 12, 1922. 


i cause coming on for hearing; on the ampnrtarl Kill r 
plmnt and the motions to dismiss the same fiM ™ tffalf oH.* 
hree defendants and the same having been amied bvcounsel f 

feSWKS" ''' "" C »“. " I- by the"Court 

.h. a »,afs sr' bi " •' »- 

A. A. HOEHLING, 

Justice. 
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24 To the foregoing decree the plaintiff in open court noted 
a n e xcepti° n and appeal to the Court of Appeals and the 

al l°7 ed and bond t0 act as a supersedeas fixed 

depth of $50.00’S°li“ d of a r **" SUm ° f $1 ° 00 ° ° r a Cash 

A. A. HOEHLING, 

Justice. 

Memorandum. 

May 18, 1922.—$50 deposited in lieu of appeal bond. 

Assignment of Errors. 

Filed May 25, 1922. 


Now comes the plaintiff, William H. Spignul, and assigns the 
following errors, upon which he relies in his appeal in thiTcau*: 

plint Th herein ‘ n dismissin « the amended bill of com- 

amend^ e bm ofcomptit hST^ m0ti ° nS to dismiss the 

r,lo1„, T i he erred in l ts finding that the amended bill of com- 

p mt herein does not set forth a case for equitable relief 

CHARLES H. MERILLAT, 
CHAS. S. SHREVE, 

Att’ys for Plaintiff. 

^ Designation of Record. 

Filed May 25, 1922. 


The Clerk of the Court will please prepare the transcript of record 
for appeal to the Court of Appeals, and include therein P the follow- 

lllg . 

o £ h ?- orig "jai MU of complaint and exhibits. 

2. Motions of defendants to dismiss the bill 
6. Stipulation filed relative to sale of property 
4. Memorandum of opinion of the trial justice, 
o. Motion for leave to file amended bill 
b. Order granting leave to file amended bill. 

'• the amended bill. 

8 Stipulation of counsel extending motions to dismiss in it« 
application also to the amended bill. ,ta 

9. Decree of the Court dismissing the amended bill. Memoranda 
of appeal and order fixing bond. memoranda 

Memorandum of fact of deposit of $50.00 in cash bv the olein 
tiff in the registry of the Court in lieu of appeal bond 7 P 
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11. Assignment of errors. 

12. This designation for transcript of record. 

CHAS. H. MERILLAT, 
CHAS. S. SHREVE, 

Att’ys for Plaintiff. 

To Alvin L. Newmeyer and Milton W. King 
Att’ys for defendants 1 and 2- 
Roger J. Whiteford, Esq., 

Att’y for defendant No. 3: 

ss z c ;ssr l ,o th * ■'« 

CHAS II. MERILLAT, 
CHAS. S. SHREVE, 

Att’ys for Plaintiff. 


27 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

f r* ¥ or f? n ^ eac h, Clerk of the Supreme Court of the District 

to M ? er y the fore 8° in g pages numbered from 1 

to26, bothinclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which i« made 

part of this transcript, in cause No. 39992 in Equity, wherein Wil 

liam H. Spignul is Plaintiff and William C. Blundonetal are 

said e Court. 8 ’ “ remalns u P on th e files and of record ip 

t ? stl I nol ?y whereof, I hereunto subscribe my name and affix 

&**£&££&£• a,r w “ hi "s‘“''» kS 

[Seal of the Supreme Court of the District of Columbia.] 


L. M. G./E. W. 


MORGAN H. BEACH, 

Clerk. 


3832 nd W?ir °” w V o r; Di ? trict of Columbia Supreme Court No 
fC 2 . William H. Spignul, appellant, vs. William C Blundon et al' 

ST/w.ttff of Co,u " bia - Fi,ed t n ml- 
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ALVIN L. NEWMYER, 
MILTON W. KING, 
ROGER J. WHITEFORD, 
Attorneys for Appellees 


Columbian Bldg., Washington, D. C. 


















































IN THE 

Court of Appeals;, Strict of Columbia 

APRIL TERM, 1922. 


No. 3832. 


WILLIAM H. SPIGNUL, APPELLANT, 

vs. 

WILLIAM C. BLUNDON, ONO N. HEALY, 
CHARLES KREIG, APPELLEES. 


BRIEF FOR APPELLEES. 


STATEMENT OF FACTS. 

The appellee, a real estate broker in the District of 
Columbia, filed a bill in equity against William C. 
Blundon, Harry B. Wilson, Azrael Furr, Charles Kreig 
and Ono M. Healy for the alleged puipose of enjoin¬ 
ing the transfer by William Blundon and Ono Healy of 
two pieces of real estate in Southeast Washington to 
the defendant Kreig and attempting to impress a lien 
upon the same. The facts as alleged in the bill and 
amended bill are as follows: 
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William H. Spignul was a real estate broker in the 
District of Columbia and the defendant Blundon was 
a salesman in his office under a verbal contract which 
provided that the said Blundon should divide com¬ 
missions from all sales of real estate made while in 
the office, excepting cases when the defendant Healy 
was involved, when she was to receive a proportionate 
share in the commission. The defendant Healy did not 
have a desk in plaintiff’s office, but was a real estate 
saleswoman, and a verbal agreement existed whereby 
in all the sales made by her the commission should be 
divided between the three. That while in such em¬ 
ploy the defendants Blundon and Healy did procure 
a sale and purchase of premises, 1800 K Street, North¬ 
west, which real estate had been listed in plaintiff’s 
office, and that THE PURCHASER, AZRAEL FURR, 
was to pay to the defendants, Blundon and Healy, their 
commission. The commission in this case was two 
houses located in the District of Columbia and that the 
defendants Blundon and Healy, intending to deprive 
plaintiff of his share of the commission had agreed to 
divide the same between them and had negotiated a 
sale of one of the houses to Charles Kreig. That at 
the time of the filing of the bill, said Spignul was in¬ 
debted to the defendant, Blundon, in the sum of $1 000 
less a credit of $192.50. 

In the original bill the plaintiff attempted to im¬ 
press a lien in his favor upon the two pieces of prop¬ 
erty for the amount due him. A motion to dismiss 
this bill was filed which was sustained and the plain¬ 
tiff filed an amended bill which attempted to enjoin 
the present appellees from transferring the property, 
prayed for an accounting and asked the court to' 
decree the plaintiff entitled to a one-third interest in 


the two houses. A carefully considered written opin¬ 
ion dismissing the bill was filed by the trial judge. 
(R. 8.) 

ARGUMENT. 

1. Tlie relief sought is simply a decree for damages, 
and the proper remedy is an action at law. 

No matter how the situation may be characterized 
or how great the effort to insinuate a belief that the 
appellees are endeavoring to make a sale without the 
knowledge of the plaintiff, the only project undertaken 
by the bill is an attempt to transform an action at law 
into a suit in equity; appellant claims that the ap¬ 
pellees owe him money, and is endeavoring to collect 
the indebtedness by injunction through the process 
of a court in equity. An action for debt is an action 
at common law; and an action which is no more than 
an action to recover a debt cannot be sustained in a 
court of equity merely by an attempt to allege that a 
fiduciary relationship exists. Rememberiing that a 
suit of this character deprives defendants of all right 
to a trial by jury, and even assuming that the defen¬ 
dants had conspired to deprive plaintiff of his com¬ 
mission, still the action is not maintainable in equity. 

“ A suit, the object of which is the recovery of 
the damages sustained as the result of an alleged 
conspiracy to defraud, is justiciable at law, but 
not in equity, although the bill, in addition to the 
prayer for final relief, asks for a discovery. Mere 
complication of facts alone and difficulty of proof 
are not the basis of equity jurisdiction. 

Curriden vs. Middleton, 232 U. S. 635. 

“A suit in equity to subject the property of de¬ 
fendant to the payment of a debt before proceed- 
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ings at law to establish or enforce it, cannot be 
maintained in a Federal Court. 

In the Federal Courts the right of trial by jury 
secured by the Constitution cannot be required by 
blending with a claim cognizable at law a demand 
for equitable relief.” 

Scott vs. Nealy, 140 U. S. 106. 

“A claim which is purely legal, involving trial 
at law before a jury, cannot until reduced to judg¬ 
ment at law, be made the basis of relief in equity. ” 

Swan Co. vs. Frank, 142 U. S. 603. 

See also, 

Adler vs. Fenton, 65 U. S. 407. 

Smith vs. Railroad, 98 U. S. 398. 

Coates vs. Allen, 149 U. S. 451. 

James vs. Green, 1 Wallace 330. 

Even assuming that the appellees were intending 
to transfer the two pieces of property received as com¬ 
mission in order that the appellees could not share 
therein, does not permit the appellees to seek the aid 
of equity without first becoming a judgment creditor. 

Equity will not interfere before judgment to 
set aside a fraudulent conveyance simply because 
the debtor making the same owes the complainant 
money, and has no other tangible property with 
which to pay it than that thus conveyed / 9 

Mataresse vs. Caldarone, 26 R. I. 348, 58 Atl. 


bill to reach real estate of a debtor cannot 
be maintained where the complainant has not prior 
to the filing of the same, reduced his claim to 
judgment.” 

Brockway vs. Kizer, 122 Ill. App. 567. 

Gorton vs. Massey, 12 Minn. 145. 


Brinkerhoff vs. Brown, 4 John Ch. 671 

Donaldson vs. State Bank, 16 N. C. 103 (1 Dev 
Eq.) v 

Sloan vs. Waring, 55 How. Pr. 62. 

Turner vs. Short (Ky.), 4 S. W. 347. 

“Until a creditor obtains a judgment, he is in 
no position to assail or impeach in equity trans- 
ters and conveyances of real estate by the debtor, 
alleged to be fraudulent. Courts of Equity are 
not tribunals for the establishment or collection 
ot ordinary demands, and, at least until iudtr- 
ment is recovered the creditor has no right to 
come into a court of equity to interfere with, or 

debtor ” the money ’ P r °P ert y or estate of the 

NOr 86 Wi?^ 114 ' Bldg ' & L ‘ ASS0C - VS ' Child8 ’ 

“Whenever a court of law is competent to take 
cognizance of a right and has power to proceed to 
a judgment affording a plain adequate and com¬ 
plete remedy, the constitutional right of a trial 
by jury may not be abridged by resort to a court 

o 7 , e<1 7 lt /' T , h " 8 *" Buzard vs - Houston, 119 U. S. 
374 7 Sup. Ct 249, 30 L. Ed. 451, it was ruled 
that a court of equity of the United States will 
not sustain a bill, in a case involving fraud to ob¬ 
tain only a decree for the payment of monev by 

way of damages, when a like amount might be 
recovered m an action of law.” 

S1 “ ply is an attempt in a court of equity 
to obtain a decree for the payment of monev, when 
a sinular recovery could be had in an action sound- 
ng in tort. The fact that Grant sustained a fidu- 
dary relationship to the plaintiffs is not alone 
sufficient to confer jurisdiction upon a court of 
equity; the real test being whether a plain ade¬ 
quate and complete remedy may be had at law.” 
Grant vs. Giuffnda, 50 D. C. Appeals 28, 30 
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The allegations of the bill do not disclose that a 
fiduciary relation existed between appellant and ap- 
pelles, but even assuming that it did exist, this alone 
would not grant Equity Jurisdiction. 


The tact that Grant sustained a fiduciary re¬ 
lationship to the plaintiffs is not alone sufficient 
to confer jurisdiction upon a court of equity; the 
real test being whether a plain, adequate and com¬ 
plete remedy may be had at law.” 

Grant vs. Giuffrida, supra. 

POINT 2. 

Appellant cannot impress an equitable lien upon the 
property in question because there was no definite 
agreement that the property received as commission 
would be so charged. Plaintiff not being a judgment 
creditor cannot seek to impress a lien on these two 
houses merely because he claims that defendant prom¬ 
ised to pay him generally under his alleged written 
and oral contract one-third of any money he might 
receive. 

i ( It is well settled that an order to pay a debt 
out of a particular fund belonging to the debtor 
gives to the creditor a specific equitable lien upon 
the fund and binds it in the hands of the drawee. 
A part of the particular fund may be assigned 
by an order, and the payee may enforce payment 
of the amount against the drawee. But a mere 
agreement to pay out of such fund is not sufficient. 
Something more is necessary. There must be an 
appropriation of the fund pro tanto, either by giv¬ 
ing an order or by transferring it otherwise in such 
a manner that the holder is authorized to pay the 
amount directly to the creditor without the fur¬ 
ther intervention of the debtor. 
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Viewing the subject in the light of these author¬ 
ities we are brought to the conclusion that the ap¬ 
pellee has no lien upon the fund here in question. 
The understanding between the older Child and 
Trist was a personal agreement. It could in no 
wise produce the effect insisted upon. FOR A 
BREACH OF THE AGREEMENT THE REM¬ 
EDY WAS AT LAW, NOT IN EQUITY, AND 
THE DEFENDANT HAD A CONSTITUTIONAL 
RIGHT TO A TRIAL BY JURY. IF THERE 
WAS NO LIEN, THERE WAS NO JURISDIC¬ 
TION IN EQUITY.” 

Trist vs. Child, 21 Wallace 441. 


“The doctrine of equitable liens supplies this 
necessary element and it was introduced for the 
sole purpose of furnishing a ground for the spe- 
cine remedies which equity confers, operating 
upon particular identified property, instead of the 
general pecuniary recoveries granted by the courts 
of law.” 

Pomeroy Equity, Vol. 3, Pars. 1234, 1235. 

“To constitute an equitable lien on a fund 
there must be some distinct appropriation of the 
fund by the debtor. It is not enough that the 
fund may have been created through the efforts 
and outlays of the party claiming the lien.” 

Wright vs. Ellison, 1 Wallace 16. 


“To create an equitable lien by agreement, it 
must appear that the parties to it intended to cre¬ 
ate a charge upon the property.” 

“It is essential to an equitable lien that the 
property to be charged should be capable of iden¬ 
tification, so that the claimant of the lien may say, 
with a reasonable degree of certainty, what prop¬ 
erty it is that is subject to the lien, though pos¬ 
session is not necessary to the existence of an equi- 
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table lien, it is necessary that the property or 
funds upon which the lien is claimed should be 

f n aCed 80 • tbat the ver y thing which is 
subject to the special charge may be proceeded 

against in an equitable action, and sold under de¬ 
cree to satisfy the charge.” 

Liens, 3d Ed., Vol. 1, Pars. 27, 28, 31, 
33,34. ’ ’ 

See also Pars. 48, 50, 52, 54. 

_ _ 1 • . - an equitable lien that 

It PJ° t pert J 1 ?A ended t0 be charged therewith 
should be identified or described with a reason¬ 
able degree or certainty.” 

116 Ill. App. 541. 

‘An equitable lien upon real estate requires a 
written contract identifying the property as se¬ 
curity for the debt, or such relations between the 
parties as will make it right or just to declare the 
Hen as, for example, in the case of a joint owner 
?,L b ,T'*? de P ur cf laser making improvements in 

8 „ fadb or m the case of Partner’s liens.” 

19 N. W. 580. (1884.) 

“Courts of equity do not create liens upon lands 
to secure a party for a breach of contract, whether 
under seal or not, when there is no agreement for 

a lien between the parties.” 
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Where a contract between an attorney and 
client provides for the payment of a fee equal to 
a certain percentage of the sum recovered or the 
lee specified is for a certain percentage of the sum 
recovered, and there is no express provision in the 
contract that it shall be a lien on the fund recov¬ 
ered the contract is a mere personal agreement 

for the breach of which the remedy is atlaw and 
not at equity.** 
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Iso lien enforceable in equity is created by a 
contract between an attorney and client for a fee, 
contingent upon success, of a certain percentage 
ol the money and property received bv the client: 
and a Court of Equity is without jurisdiction to 
enforce such a con tract.* ’ 

De Winter vs. Thomas, 37 W. L. R. 58. 

All of appellants authorities may be divided into 
two classes, and are not at all in point with the case 
at bar. First, suits which involve the specific perform¬ 
ance of a contract to purchase lands, as in Simpers vs. 
Clay Co., 96 Md. 1, 7, and 

Wilhite vs. Skelton, 149 Fed. 67-72. 

Bradford vs. Smith, 123 Iowa 41. 

Sons of Temperance vs. Brown, 9 Minn. 144-50. 

Cumberledge vs. Brooks, 235 Ill. 249. 

Griffith vs. Stewart, 31 App. D. C. 29. 

In all of these cases suit was brought to enforce a 
contract of purchase of lands, and the court, of course, 
held that a suit at law in these cases would not afford 
an adequate remedy, as it would not place the parties 
in the same situation in which they were before the 
agreement was made. 

Second, suits where there was an attempt to set up 
a trust on the grounds that a fiduciary fraudulently 
diverted funds to his own use, as in Thompson vs. 
Thompson, 16 Wis. 91, where the defendant bought 
property for the plaintiff and took the title in his 
own name without the knowledge or consent of the 
plaintiff, and the court decreed a resulting trust, and 
m Hollinshead vs. Simms, 51 Cal. 158, where Hollins- 
head, through actual fraud and perjury obtained for 
himself an estate to which Simms was entitled. 
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The suit at bar is not one to enforce specifically a 
contract for the purchase of lands, as no agreement to 
this effect was signed and no particular property was 
in contemplation by the parties when the verbal agree¬ 
ment was made. This was simply a contract to divide 
commissions. The defendants do not occupy a fiduci¬ 
ary relationship with the plaintiff, have not diverted 
funds or purchased property in their own names, and 
no such fiduciary relation existed as entitles appellant 
to an accounting. Appellant is not interested in this 
particular land; all he desires is one-third of the pro¬ 
ceeds. The two lots have no intrinsic value to him; 
he alleges in his bill that in any decree the Court may 
pass it should be provided therein that the interest 
shall be subject to an allowance of $807.50, showing 
clearly that his only purpose is the recovery of a 
money judgment. 

Appellant is not entitled to one-third of the houses 
leceived as commission, as there was no specific agree¬ 
ment to give him one-third of the houses, and when an 
equitable lien is sought to be impressed against prop¬ 
erty the property must be identified in the contract 
and an intention to create a lien against the particular 
property must be manifest. Spignul had no contrac¬ 
tual relations with the purchaser of the property who 
was to pay the commission as his alleged contract was 
with Blundon and he is only entitled to the value 
m money of one-third of whatever commission Blun¬ 
don obtained, less $807.50, the amount he is admittedly 
indebted to Blundon. 

There is and can be no allegation that the defen¬ 
dants or either of them are insolvent and that a judg¬ 
ment at law would not avail. 
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It is respectfully submitted that the decree below 
should be affirmed. 

ALVIN L. NEWMYER, 
MILTON W. KING, 

Attorneys for William C. Blundon; 

ROGER J. WHITEFORD, 
Attorney for Ono M. Healy, Appellees 

Columbian Bldg., Washington, D. C. 








